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Legal Scholar Recalls Creating Federal Register 50 Years Ago

By JOHNE. BYRNE

WASHINGTON — There is a saying that
& generstion raised with central heating
has difficulty appreciating how cold it was
without it,

Despite the July heat, this came to mind
recently when I called on Erwin N. Gris-
wold in his Washington law offices to talk
about the 50th anniversary of a a Washing-
ton institution which he was instrumental
in founding: the Office of the Federal Reg-
ister.

““1 was a young government lawyer in the

early 1930s,"” sald Griswold, who turned 81

last month. “I had a case involving crimi-
nal prosecution for selling underweight
feed. Molsture affected the welght, so rea-
sonable tolerances as determined by the
secretary of agriculture were allowed.

“ went looking for the regulations. At an

office in the Department of Agriculture
someone sald ‘Oh, ves. They're over there
in a drawer.” I looked and found loose,
typed papers which were amended in long-
hand without dates. Here I was dealing
with a criminal prosecution. I came away
convinced that there had to be a betler
way.”’

Griswold is now in private practice afier
a distinguished public and academic legal
career that included service as solicitor
general of the United States (1967-73) and

dean of the Harvard Law School (1846-67).
He said these paper hunts were the rule for
those trying to find out the status of federal
regulatory law before President Franklin
D. Roosevelt signed the Federal Register
Act of July 26, 1935.

‘Hot Ofl* Cases

Griswold also talked about the so-called
“hot oil"” cases which had embarrassed the
government.

The government had cases before the Su-
preme Court involving the alleged violation
by certain oil companies of rules for oil
guotas — only to find that a key provision
in federal regulations had been rescinded
accidentally for the period at issue.

The incident strengthened the growing

conviction of many federal officials, elec-.

tive and appointive, that more orderly pro-
cedures were needed.

Griswold left government to join the law
faculty at Harvard in 1934, and in that year
he published an influential article in the
Harvard Law Review. Entitled “Govern-
ment in Ignorance of the Law — A Plea for
Better Publication of Executive Legis-
lation,” it served as a rallying point for
those Interested in establishing a system of
orderly publication of federal regulations
with the effect of law.

Rep. Emanuel Celler of New York, a

member of the House Judiclary Committee
who introduced and champloned the Fed-
eral Register Act, would testify that he did
so after reading Griswold's “Uluminating
article.”

There were other allies. Griswold cred-

Ated Assistant Attorney General John Dick-

inson and Judge Harold M. Stephens of the
U.S. Court of Appeals for the District of Co-
lumbia with important roles. The Ameri-
can Bar Assoclation went on record in
favor of improved accessibility to federal
regulations through central filing and or-

-derly publication.

President Roosevelt, Griswold recalled,
was chary about “getting the government
involved In the newspaper business.”
FDR’s reservations were satisfied by lan-
guage in the bill which specifically ex-
ciuded “cominents or news items” In the
Federal Register,

Thus, July 26, 1935, was the day that fed-
eral regulations came in from the cold, al-
though it took some time to orgahize the
new office and the first Federal Register
did not come off the press until March 14,
1836. It has been published five days a week
ever since,

The new office wag placed in the National
Archives Establishment, which later be-
came the National Archives and Records
Service of the General Services Adminis-

tration. On April 1, 1985, it returned to inde-
pendence as the National Archives and
HRecords Administration.

Griswold and I talked briefly about the
development of Office of the Federal Regis-
ter functions over the years since 1935
through statutory and administrative
changes:

« Publication of an annually revised Code
of Federal Regulations, which the dafly
Federal Reglster updates:

« Expanded requirements for publication
In the Pederal Register;

¢ The annual United States Government
Manual;

» Publication of the “slip laws” — indi-
vidual Jaws in pamphlet form - and the
United States Statutes at Large;

« Publication of presidential documents
in weekly and yearly editions.

“Logical developments,” sald Griswold.
He paused for a moment, reflecting. “*One
of the arguments of opponents to the Fed-
eral Register Act 50 vears ago was that
there wouldn’t be enough material to print
on a regular basis.”

John E, Byrne, the current director of the
Federal Register and the fourth since 1935,
;wvte this article for United Press Interna-
Jonal.




